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“Personal rule should be sovereign only in those matters on which law is unable, owing to the difficulty of 
framing general rules for all contingencies, to make an exact pronouncement”  [2] 

 

1.  INTRODUCTION. THE ARBITRAL PROCEDURE: FLEXIBILITY VS. PREDICTABILITY 

One of the most distinguished actors and commentators in today’s international arbitration stated a few years 
ago that “Modern arbitration is either blessed or plagued, depending on one’s perspective, with a lack of fixed 
standards related to how arbitrators conduct proceedings”  [3]  . International arbitration has departed today 
from a cozy and closely knit network of a relatively few players, and arguably is becoming the standard system 
of resolving parties’ disputes in international agreements in the broadest sense. There is an immense body of 
literature as to the reasons for such a phenomenon, and procedural flexibility is consistently cited as a very 
important one  [4]  . Nevertheless, it is maintained, among leading commentators  [5]  , that there are two and 
only two decisive reasons for this success. One is that international arbitration provides a neutral forum, 
avoiding the other parties’ national court. The second, which also has an advantage over selecting a third 
country’s court, is the award’s international mobility: the primary advantage of international arbitration is 
enforceability  [6]  . It can be easily enforced, with limited defences by the losing party, almost anywhere 
around the globe, due to the equally phenomenal success of the New York Convention  [7]  .

Some actors in the international legal community and its current players, companies and their representatives, 
probably highly value a certain degree of procedural flexibility which is inherent in arbitration. This is one of 
the main driving forces in domestic arbitration, where the two distinctive advantages in the international scene 
mentioned above do not concur. Domestic arbitration, however, is thought to be less prevalent in relation to 
domestic contracts than their international equivalents. Sophisticated business parties doing business in the same 
country frequently leave the adjudication of possible disputes to their ordinary courts, particularly in countries 
were courts offer a reliable and reasonably expeditious outcome. To the writers knowledge there are no statistics 
available on the comparative use of arbitration and courts as adjudicating fora, either at the stage of writing or 
entering into commercial contracts, or in actual disputes. We do have valuable surveys  [8]  but they are drawn 
from among a small universe of players and in limited geographical areas.

The literature offers several other reasons for the success of international arbitration. Procedural flexibility is 
often signaled as the first of the “additional reasons”:

“So long as the parties are treated fairly, an arbitration can be tailored (…) rather than having to be 
conducted in accordance with fixed rules of civil procedure”  [9]  .  This may be surprising. In most 
advanced jurisdictions the existence of fixed rules of civil procedure is one of the ultimate guarantees that 



parties are, indeed, treated fairly  [10]  .  Why should this be different in arbitration? Essentially, because 
since ancient times, many systems of law have recognized the autonomy of the parties in certain situations 
to contract out of the established court system, and therefore of its rules of procedure. The literature on the 
origins of arbitration is immense. The institution stems from the will of the parties to depart from 
established courts as a means of resolving their disputes, and the recognition of such will in the national 
legal order. This could be either by submitting their disagreement to a person whose expertise or judgment 
they trust  [11]  ,  frequently allowing him or her to adjudicate ex aequo et bono  [12]  ,  with no reference 
to legal rules to resolve the merits of the dispute, or to an expert in their specific trade, perhaps appointed 
by an association of merchants. In such situations, the adherence to a detailed rule book of procedure was 
probably unnecessary, although references to universally applicable rules of procedure do exist  [13]  .  It 
seemed sufficient to apply the arbitration rules of the seat of the arbitration as a basic framework for the 
arbitration procedure.

The advent of international arbitration in the twentieth century proved this situation to be unsatisfactory, and 
progressively arbitration freed itself from most constraints derived from national rules of procedure. However, 
the explosion in arbitration as the means of choice to resolve disputes arising from international contracts has 
made the institution depart from its original setting. We no longer have parties choosing a trusted third person, 
or one selected by the board of the association of a closed number of traders, who will act under a more or less 
detailed legal system of arbitration. Parties today choose a loosely written set of rules from one of the several 
institutions administering international arbitration, which will provide them as well as arbitrators –if they do not 
choose them themselveswith certain individuals whose expertise is generally closer to that of a generalist judge 
than a specialist in their particular trade. It is, therefore, no wonder that the arbitral process has become 
judicialized, and accordingly the arbitrator in international commercial arbitration is required to proceed 
judicially  [14]  . His or her functions are today in most circumstances almost indistinguishable from those of a 
judge. Judicial proceedings are constrained under the rules of procedure of the forum which offers the parties a 
high degree of predictability in how the process will be conducted and affords them a blueprint on how to 
organize the defence of their case. Arbitration, however, is only constrained by a generic invocation of due 
process with no guidance on how this requirement is to be met. This leaves the conduct of the proceedings to the 
parties’ agreement, and if no agreement can be reached, to the arbitrator’s decision. The lack of predictability 
resulting from such a situation has met with important criticism, both from the commentators’ viewpoint  [15]  , 
and more generally from practitioners  [16]  . This paper will discuss how the inherent judicialization of today’s 
international arbitration may require a greater degree of predictability in the conduct of the procedure than the 
one resulting from the bare concept of “due process”, and how in response to that need there is an emerging 
body of rules which today are mostly not law in themselves, but are developing into a standard against which 
due process will be judged. A final word in this introduction: It has been discussed  [17]  that the term “due 
process” has a specific meaning in some national legal systems and that in international arbitration a more 
neutral term like “procedural fairness” should be used. However, the term is that most commonly used when 
discussing the Model Law and the New York Convention, and in the literature on arbitration:

“the term (...) refers to a number of notions with varying names under national laws, including natural 
justice, procedural fairness, the right or opportunity to be heard, the so-called “  principe de la 
contradiction  ” and equal treatment”  [18]  . 

It is this meaning that should be understood in this paper.

2.  THE PATH TOWARDS THE AUTONOMY OF THE ARBITRAL PROCEDURE 

2.1  The lex loci as applicable to arbitral procedure 



A  rbitration exists because national laws recognize the validity and enforceability, first, of the parties’ 
agreement to have their disputes resolved by a means other than the national courts, and second, of the award 
that the arbitrators will render. This is certainly to the extent that each of them so determines, subject to 
international conventions to which the relevant State is a party. Arbitrators lack enforcement powers and 
therefore arbitration relies on national laws and national courts to be effective.

T  he English Court of Appeal has stated that arbitration is not ”floating in the transnational firmament, 
unconnected with any municipal system of law”  [19]  . The connection between arbitration and national courts 
through the provisions of the relevant national arbitration law is usually determined by the seat or place of the 
arbitration  [20]  . This proposition follows the so called “seat theory” which is the basis of the Model Law  [21] 
. The situs, synonymous to the seat – a modern term, which implies a less physical link or the place – the most 
commonly used term of the arbitration, is a crucial element in international arbitration. It is present in most 
arbitration laws, institutional arbitration rules and international conventions. Sometimes is referred to as “the 
place of arbitration”, sometimes with a reference to “where the award was made”  [22]  , but is rarely defined.

The seat or place of the arbitration is the geographical location which confers a legal nationality on an 
arbitration and its award. As leading commentators have stated “it is the territorial link between the arbitration 
itself and the law of the place in which arbitration is legally situated”  [23]  .

 It has been graphically written that

“when parties select an arbitral situs, they are purchasing a package. The services thus bought include both 
mandatory and non-mandatory procedural rules, a given level of court intervention, and “probably” 
recourse to some kind of judicial review through motions to vacate or confirm a final award. The price: a 
commitment to abide by the procedural rules of the situs. No payment, no enforcement.”  [24] 

This means that to the extent that mandatory national rules of procedure applicable to arbitration lay down 
precise provisions, they have to be obeyed  [25]  . This would on the one hand increase the predictability of the 
procedure to be followed in the arbitration, but on the other hand, recourse to national courts for breaches of 
procedural matters might jeopardize one of the goals of arbitration which is the finality of its results. In the 
tension for efficiency in arbitration between finality and fairness,  [26]  it would be a national system of law 
which would impose its views in an international arbitration.

2.2  The path towards autonomy 

However, this equivalence between the need for an arbitral award to follow the procedural rules of the legal 
order of its situs and the enforceability of such an award, was seriously eroded when the New York Convention 
came into effect, and by several developments in various national systems. These developments, both judicial 
and statutory, allowed parties to waive all appeals to national courts in matters related to international arbitration 
[27]  .

As has been stated in Chapter I of this paper, one of the two reasons for the success of arbitration as the means 
of choice for resolving international disputes is the enforceability of arbitral awards in a country different from 
the one where it was made. The first multilateral convention to that effect was the Geneva Convention on the 
Execution of Foreign Arbitral Awards  [28]  . When laying down the requisites to obtain recognition and 
enforcement of arbitral awards it stated as necessary (Article 1 (d)):

“That the award has become final in the country in which has been made, in the sense that it will not be 
considered as such if it is open to [challenge in national courts] or if it is proved that any proceedings for 



the purpose of contesting the validity of the award are pending.”

This, therefore, gave the national courts of the country where the award was made, the final say on the ultimate 
enforceability of such awards. The parallel Geneva Protocol on Arbitration Clauses  [29]  provided in its 
provision (2)

“that the arbitral procedure shall be governed by the will of the parties and by the law of the country in 
whose territory the arbitration takes place”.

While those provisions could well have enhanced the predictability of the procedure to follow in the conduct of 
arbitrations, it led to serious obstacles to having international arbitration as a truly neutral way of solving 
international disputes which, as stated in Chapter I, is the other driving force of its success today.

Against this experience, still prevalent in the fifties  [30]  , the New York Convention changed the course of 
international arbitration. The crucial word in its Article V (1) (e) is that

“recognition and enforcement of the award may be refused (…) only if (…) the award has not yet become 
binding on the parties, or has been set aside or suspended [by a competent national authority]”  [31]  . 

It therefore leaves to the discretion of the court of enforcement to give effect to an award which has been set 
aside by the courts of the country where the award has been made. Such provision lays the ground on a world 
wide scale for an effecti  v  e delocalization of arbitral awards from the rules of procedure in arbitration which 
may exist in the different countries where an award may have been made.

2.3  Recognition of the existence of an arbitral legal order 

Courts in different countries, while giving effect to the New York Convention  [32]  , vary in adopting a 
territorial approach. In doing so, they grant deference to the decisions of the courts of the country of origin, or a 
delocalized approach, which offers a more accurate interpretation of the provision in the New York Convention 
[33]  . There are several well known precedents particularly from French courts  [34]  , initially around the 
concept of “lex mercatoria”, i.e. a-national rules of law to be applied on the merits of the dispute  [35]  , 
heralded as the recognition of an autonomous international arbitration legal order  [36]  . The French Court de 
Cassation has stated that

“an international award is not integrated into the legal system of that State [where the award was made], so 
that it remains in existence even if set aside”  [37]  , 

and that

“an international award, which does not belong to any state legal system, is an international decision of 
justice and its validity must be examined according to the applicable rules of the country where its 
recognition and enforcement are sought”  [38]  . 



The degree to which courts in other jurisdictions follow this approach varies, and perhaps is not really required 
in most cases, because parties, by avoiding –if they caninhospitable venues for arbitration, or even, if so 
allowed, by waiving any recourse to local courts, as discussed below, can minimize the risk of non-enforcement 
because of procedural or other constraints of local arbitration laws  [39]  . As a consequence of this situation, 
most national arbitration laws in matters of procedure have evolved in a manner which greatly diminishes the 
likelihood of a clash  [40]  . The influence of the Model Law in the national laws of the most important venues 
for arbitration is immense. As leading commentators state,

“  the minimalist approach and the primacy of the principle of party autonomy, as embodied in the Model 
Law, have now been recognized in all modern arbitration laws”  [41]  . 

The Model Law simply states in its Article 18, mirroring the equally laconic wording of the New York 
Convention  [42]  that “the parties shall be treated with equality and each party shall be given full opportunity of 
presenting his case”. It further provides the autonomy of the parties to agree on the procedure to be followed, 
and failing such agreement, leaves total discretion to the arbitrator – subject to the provisions of the law, e.g. 
Article 18 to conduct the arbitration as he or she thinks appropriate, including all matters related to evidence 
[43]  . This is a de facto total isolation of the arbitration in relation to hypothetical local rules governing the 
proceedings  [44]  .

As a further step on delocalization of international awards, some countries specifically allow parties to an 
arbitration to waive any appeal to its national courts  [45]  , thus isolating from the outset the arbitration from 
the national courts of the situs. This is somehow encouraged by the UNCITRAL Arbitration Rules  [46]  , and 
included in the arbitration rules of some institutions like the Singapore Arbitration Centre  [47]  .

2.4  The current mantra: bespoken procedure vs. one size fits all 

The efforts to make international arbitration truly international, neutral, detached from the application of the 
rules of procedure of the country of its seat obey also to the honor another of the features of arbitration. As 
mentioned in Chapter I of this paper, its flexibility is perceived to be the first “additional” reason to make 
arbitration an attractive alternative to litigation. While national court procedures set rigid rules, with little or no 
areas in which the judge can, at his discretion, even with the agreement of the parties, move away from the 
structures of the civil procedure rules of courts, the structure and procedure of every arbitration is different and 
will vary according to the characteristics of the case  [48]  . There is no set of rules on written or oral 
submissions, their sequence and their numbers, on legal privilege, on the how and when of document 
production, on witness and expert witness testimony or on ethics in relation to the proceedings. The current 
prevalent view is that

“  it is the essence of international arbitration that the procedural rules and schedules of each arbitration are 
designed in light of the specific needs and requirements of the parties and their particular dispute”  [49]  , 

or, in more familiar terms, “arbitration can be “custom-tailored” to suit the parties’ needs and desires”  [50]  . In 
the absence of specific agreement between the parties, which can rarely foresee all the circumstances of a 
procedure, as was already highlighted in the works leading to the New York Convention  [51]  , this leaves the 
arbitrator in the position of a lawmaker: “L’arbitre, surtout l’arbitre international, est en matière de procédure, 
son proper législateur”  [52]  . This might sound a bit contrary to the principle of separation of powers, and even 
worse, when in the name of flexibility, those rules are determined after the procedural question arises: ex post 
facto rule making  [53]  . In any case, as a law maker, the arbitrator is subject to “constitutional” constraints. 
Those constraints will be discussed in the following pages.



3.  DUE PROCESS AS A CORNERSTONE OF INTERNATIONAL ARBITRATION 

Arbitration is a means allowed by national laws since ancient times for parties to depart from the established 
court system to solve their disputes. In the previous paragraphs we have described how international arbitration 
has departed from the constraints of national law towards a situation that some commentators describe as an 
“arbitral legal order” where the arbitrator is his or her own lawmaker. However, even with its own rules, 
arbitration is just a form of procedure where essential, natural principles of dispute resolution have to be 
followed  [54]  . A senior English judge forcefully stated:

“Arbitration has this in common with the court system: both are a form of dispute resolution which depends 
on the decision of a third party. Justice dictates that certain rules should apply to dispute resolutions of this 
kind. Since the state is in overall charge of justice, and since justice is an integral part of any civilized 
democracy, the courts should not hesitate to intervene as and when necessary, so as to ensure that justice is 
done in private as well as pubic tribunals”  [55]  . 

The degree of pre-established rules that have to be set in relation to the arbitral procedure will be discussed in 
the following pages.

3.1  The Model Law and national laws 

As has been stated, the Model Law sets out a minimalistic approach in relation to the arbitral procedure:

 “Failing (...) agreement [of the parties] the arbitral tribunal may, subject to the provisions of this law, [in 
this context: treat the parties with equality and give them full opportunity of presenting their case] conduct 
the arbitration in such manner as it considers appropriate (...) include[ing] the power to determine the 
admissibility, relevance, materiality and weight of any evidence”  [56]  . 

Most modern arbitration laws, particularly those following or inspired in the Model Law, provide as grounds for 
challenging an award made according to its arbitration laws the situation where the party has not had a full  [57] 
, a sufficient  [58]  , or a reasonable  [59]  opportunity to present its case, or was unable to present it  [60]  . 
Others give more details: “The principles of the presence of both parties to the dispute, equal treatment of the 
parties, impartiality of the arbitrator and freedom of decision, shall always be respected”  [61]  ; or refer to the 
principles of equality, the right to be heard, and contradiction  [62]  . Others, finally, simply refer to violation of 
the “principle de contradiction”  [63]  or the right to be heard in adversarial proceedings  [64]  or refusing to 
hold a hearing or to hear evidence pertinent and material to the controversy  [65]  . However, the application of 
the due process principle to the actual arbitral procedure needs to be crystallized in relation to specific issues. 
Evidence is foremost. It further has to be balanced against other evidentiary rules like client-attorney privilege. 
And above all, in international arbitration, it has to take into account the different views of the participants, 
rooted in their own legal traditions and the rules of their own system, leading to the conclusion that “the core 
rules of evidentiary procedure, fairness and equality, require more particular standards”  [66]  .

I  n practice, it has been left to national courts to determine on a case by case basis, what constitutes due process 
for purposes of an arbitration  [67]  . Most have taken the view that only “serious or egregious”  [68]  procedural 
failings may be grounds to set aside an award. The essential requisites of the right to be heard in international 
arbitration which have been developed by national courts in several countries, be it in direct application of 
article 18 of the Model Law or similar national provisions have been listed as follows  [69]  : (a) adequate notice 
of the proceedings, including notice of the major steps in arbitration; (b) adequate notice of the claims, evidence 
and legal arguments of other parties to the arbitration; (c) representation by counsel of the party’s choice (except 



where specifically waived)  [70]  ; (d) reasonable time to present a party’s claims or defences, evidence and 
legal arguments, including, in most cases, at an oral evidentiary hearing in the presence of the arbitral tribunal; 
(e) reasonable time to prepare claims or defences, evidence and legal arguments, including responses to the 
claims or defences, evidence and legal arguments of other parties to the arbitration; (f) an impartial and 
independent tribunal; (g) a decision based on the evidence and legal arguments submitted by the parties, and not 
upon ex parte communications or the tribunal’s independent factual investigations (except where specifically 
agreed to the contrary); and (h) protection against “surprise” decisions, not based upon factual or legal grounds 
that a party had no opportunity to address.

 For the purposes of this paper, it should first be noted that as the author of the list states,

“these protections are limited to the safeguards which are fundamental to a fair adjudicative process, 
reflecting the minimum procedural rights necessary to enable a party to present its case to an adjudicative 
decision-maker in an adversarial process. These safeguards are not the protections necessary for a flawless, 
a good, an efficient, or even a merely satisfactory arbitral process; they are only those guarantees that are 
absolutely necessary to provide a minimally fair adjudicative process  [71]  ”  .

 Secondly, that the first elements of the list, particularly (a) and (h) reflect the need of predictability in the 
process and, signalled as a “minimum” standard, the further development of arbitration might require this to be 
enhanced to fulfil parties expectations and a better adjudication.

3.2  The New York Convention and its application by national courts 

The New York Convention gives in principle full faith and credit (i) to the agreement to arbitrate -provided 
certain forms are met -, and (ii) to the arbitral award made in a different State (subject to possible commercial 
nature and reciprocity reservations).

It is well known that the grounds upon which a foreign award may be refused recognition and enforcement are 
limited  [72]  . Among the grounds of refusal under the Convention, reproduced in slightly different wording in 
the UNCITRAL Model Law  [73]  , mostly are purely procedural in the sense that its validation or not would 
not need the enforcing court to examine the intrinsic content of the award, its full content  [74]  . Other grounds 
have a purely legal content: arbitrability and public policy– arguably, international public policy according to 
the laws of the court of enforcement.

It is well established that – with some residual exceptions in common law countries the enforcing court is not 
allowed to review the merits of the award  [75]  . The wording “  otherwise unable to present his case  ” is the 
only means whereby such court is entitled to verify that the basic principles of due process are met  [76]  . If this 
is the case, on the assumption that all formal procedural aspects of the award are correct and that it does not 
encroach – on the very limited extent permitted under the Convention with the laws of the country of 
enforcement, the award will merit full faith and credit. Generally, it has been stated that the ability to present 
one’s case is the “most fundamental due process rule”  [77]  . More specifically, in relation to this defence, a US 
Appellate Court has stated: “(…) basically corresponds to the due process defence that a party was not given the 
opportunity to be heard “at a meaningful time and in a meaningful manner. (…) An arbitrator must provide a 
fundamentally fair hearing, (…) one that meets “the minimal requirements of fairness” – adequate notice, a 
hearing on the evidence, and an impartial decision by the arbitrator”  [78]  .

T  he following question is where the standard of due process is to be found, what would be a fair hearing. Is it a 
national law, and if so, which one, or is there an autonomous source, like arbitration rules, or a legally binding 
custom of international commercial arbitration? Or is it a combination of both?



The primary answer to the question analyzed here is that the courts in the enforcing state look to their own 
arbitration law to the extent that it provides answers to the matter in relation to the arbitration procedures 
followed under the application of such national law. This should not entail an expansion of the grounds for 
rejecting recognition and enforcement which are not permitted because of the prevalence of international 
conventions over national laws  [79]  .

Those standards, laid down for internal challenges to awards made in their home jurisdiction, are those which 
the court of enforcement would apply, as stated by a US appellate court:

“[The New York Convention] “essentially sanctions the application of the forum state’s standard of due 
process”  [80]  . 

Similarly, in the UK,

”an English court exercises control over the enforcement of arbitral awards as part of the lex fori, whatever 
the proper law of the arbitration agreement or the place where the arbitration is conducted. If a claimant 
wishes to invoke the executive power in this country to enforce an award in his favour, he can only do so 
subject to our law. For the purposes of the present dispute, that means section 26 of the Arbitration Act, 
1950”  [81]  . 

Although this case is on public policy and the enforcement of a domestic award under the previous English 
Arbitration Act, the principle has been applied to the standards of due process that are applicable when 
enforcing a foreign award:

“It is contrary to public policy in England to enforce a foreign arbitral award where the foreign proceedings 
violated English principles of natural justice: see e.g.  Adams v Cape Industries [  1990] Ch 333  [82]  ”  .

Some courts, however, have taken a general approach, without express reference to their own standards of due 
process in arbitration:

“Guaranteeing due process requires, also in arbitration, that on the one hand the party may give its view in 
respect of the subject matter of the case and the legal situation, and on the other hand that the arbitral 
tribunal takes note of the arguments of the parties and takes them into account for its decision, in so far as 
relevant”  [83]  . 

National courts have frequently been asked to adjudicate on challenges to enforcement of foreign arbitral 
awards on procedural grounds. However, those have rarely been successful, except perhaps in England  [84]  . 
There are scarce precedents, if any, of discussion on whether the procedure adopted by the arbitrators, or the 
lack of such adoption, deprived a party of its fundamental right of defence  [85]  . The Swiss Supreme Court has 
explicitly denied that the requirement of due process required a code of arbitral procedure:

“It should be underlined that procedural public policy will constitute only a simple exclusion provision, 
namely, that it will merely have a protective function and will not generate any positive rules. This is 
because the legislature did not desire that procedural public policy should be extensively interpreted and 
that there should arise a code of arbitral procedure to which the procedure, as freely selected by the parties, 
should be subjected.”  [86] 



I  s this the end of the story? No need of a pre-determined arbitral procedure? This answer would probably be 
unsatisfactory, and denied by the facts. To quote a leading practitioner:

“Yet the rules of procedure and the practices applied by the adjudicating body may have every bit as much 
effect on the outcome of a dispute, and on the rights of a party, as the substantive law”  [87]  . 

The following pages will discuss whether indeed procedural uncertainty is consistent with due process, and the 
efforts undertaken by the international arbitration community to overcome this.

4.  THE NEED FOR PREDICTABILITY 

4.1  Legal theory 

The discussion of the constitutional aspects of arbitration is beyond the scope of this paper. Most constitutions 
proclaim the due process principle, as do international texts and conventions  [88]  . It is settled that an 
agreement to arbitrate is a waiver of the entitlement to a public hearing in a court of law and that an arbitral 
tribunal is not a court of law.

I  s it also a waiver to have it adjudicated following a pre-determined procedure? As an example, the Spanish 
Constitutional Court has repeatedly stated that when parties exercising their free autonomy choose arbitration, 
they are not entitled to the specific procedural guarantees afforded by Article 24 of the Constitution (effective 
judicial protection)  [89]  , and do not have access in the arbitral procedure to the protection of the 
Constitutional Court for breaches of due process  [90]  . However, an arbitration agreement while being a valid 
waiver to the right of access to the courts, to the right to have the dispute adjudicated by a predetermined judge, 
surely is not a waiver of the right to a fair hearing. Is it a valid waiver to a predetermined procedure, and if so, to 
what extent? The answer to this question will probably lead us back to the different national arbitration laws 
which in each jurisdiction have enshrined the essential characteristics of due process in the manner previously 
discussed.

There is another aspect to be considered in the European context. It has been stated that

“when considering a challenge to an award on grounds of a violation of ‘due process’, courts in Europe may 
well have regard to the safeguards contained in Article 6 of the European Convention on Human Rights”  [91] 
(  hereinafter the “ECHR”)”.

While a voluntary arbitral tribunal is not a “tribunal” within the meaning of such provision  [92]  , the European 
Court of Human Rights has held that while an arbitration agreement is a valid waiver to a “right to a court  [93] 
”, it is considered a partial waiver of certain rights under it, but not of all of them  [94]  . It is unclear given the 
system of the ECHR, which applies to the relations between individuals and each contracting State, which rights 
can be validly be waived and how this applies to arbitration  [95]  . It has been maintained that

“all other [than access to court and a public hearing] procedural human rights requirements apply in arbitration 
unless they are [expressly] waived”  [96]  . 

While the freedom of the parties to validly exclude their disputes from the ordinary court system is fully 
recognized, according to the EHR Commission

“this does not mean that the respondent State’s responsibility is completely excluded (…) as the award had to be 
recognized by the [German] courts and be given exe  c  utory effect by them. The courts hereby exercised a 



certain control and guarantee as to the fairness and correctness of the arbitration proceedings”  [97]  . 

In relation to the conduct of the proceedings it would seem that while the principle of equality of arms cannot be 
waived, it simply “implies that each party must be afforded a reasonable opportunity to present its case – 
including evidence under conditions that do not place it at a substantial disadvantage vis-à-vis his opponent” 
[98]  . It does not seem either that the standards laid down under the ECHR differ from those discussed in 
relation to the Model Law and the national arbitration laws in most of the usual venues for arbitration. We can 
conclude from this very elementary comment on constitutional law applicable to arbitration that it essentially is 
content with laying down general principles of due process and that predictability of the procedure is not 
specifically mentioned in precedents.

Having said that, procedural uncertainty has been much discussed in the last few years, and several awards have 
been set aside or annulled or redirected to the arbitral tribunal by “surprise” decisions of arbitrators. A certain 
consensus seems to be emerging on the need to have the whole process made more predictable.

4.2  Views from the inside 

Some voices in the international arbitration community have raised their concern since over the progressive 
popularity of arbitration in last third of the twentieth century in relation to the (un) predictability in international 
arbitration, both on the merits of the disputes and on the uncertainties in the arbitration procedure  [99]  . Its 
deregulation has deep roots. For the works preparing the New York Convention it was already stated that “No 
agreement could foresee all possible procedural questions which might arise”  [100]  . It is repeated nowadays 
that the problem with predictability is that it is impossible to foresee at an early stage of the proceedings which 
of the most appropriate procedural rules will be relevant, and by agreeing on those in advance, arbitration is fit 
into a strait jacket thus losing the advantage of arbitration versus court proceedings in that arbitration is more 
responsive to the needs of the case  [101]  . The classical view is developed very recently by a leading 
commentator with those words:

“Commentators sometimes urge that “a formal system of procedure designed specifically for arbitration would 
be a good idea”. That suggestion contradicts some of the basic objectives of the arbitral process, which is 
selected by commercial parties precisely because it is informal, tailored to specific cases, developed jointly with 
the parties and flexible. Indeed, this approach would impose less flexible, more formal and more arbitrary rules, 
in a manner redolent of Procrustes’ bed, on parties who believed they had escaped precisely this result by 
agreeing to arbitrate. This result  w  ould be particularly ill-advised given the wide range of different disputes 
and procedural expectations that exist in international commercial settings”.  [102] 

Yet, even the most ardent advocates of procedural flexibility recognize “the need of the parties to know the 
parameters in which present their case”  [103]  . This is precisely the link between predictability and due 
process. Procedural formality is often another term for due process  [104]  . As every practitioner knows, the 
blueprint of the procedure is essential in order to properly “be heard”, “to be able to (properly) present his case”, 
in the words of the New York Convention. Most litigants anticipate a measure of ordered procedure as a pre-
requisite to equal treatment and due process  [105]  . It has been submitted that “arbitration has been pressed 
into service to create more level litigation playing fields and to reduce the risk of random results”  [106]  and 
more particularly in the means of evidence, and that “(parties in international commerce) also seek a process 
based on uniform principles (…) without misunderstandings or surprises”  [107]  . This applies not only to the 
situations that may stem from litigating in a foreign court, which is what the quote referred to. It is submitted 
that it also applies to many instances in international arbitration, including not only rules of evidence in its 
narrow sense, but also the relations between counsel and their clients including rules on privilege  [108]  , and 
the conflicts of interest and rules of ethics of the arbitrators.



A recent survey among a wide constituency of those involved in international arbitration  [109]  fully endorses 
this view: the vast majority of those who had served as arbitrators or arbitration counsel considered proof as 
sometimes, frequently or always determinative of the outcome of the case. Yet at the same time very few 
respondents considered that arbitral tribunals frequently or always articulate burden of proof in advance. This 
appears as a substantial gap. The survey’s results in relation to document production also recommend that the 
document disclosure process should be agreed on by the parties or failing such by the arbitrators from the outset 
of the procedure. This survey concludes on this matter that more precision is needed in relation to rules of 
evidence in international arbitration.

There is an important issue of legitimacy as well. Ordinary court proceedings are public: their potential users, 
observers, the media, have access to the court room and see under their eyes how justice is administered. 
Arbitration, which historically has played a significant role in upholding the rule of law  [110]  , and is today the 
primary adjudicatory system of international disputes, is essentially private, and lacks the control of publicity. It 
is a primary justice system which has little accountability to its constituency  [111]  . It is submitted that it has to 
create the appearance of due process even with more rigour than in ordinary court proceedings  [112]  . When 
discussing the advantage of establishing in the courts as soon as possible, a clear, general principle of decision 
and thus achieving predictability, a distinguished Justice reminds us that “uncertainty has been regarded as 
incompatible with the Rule of Law”  [113]  . As has been empirically evidenced, people perceive the 
institutions, their decisions and rules as legitimate when they view adjudicators as having provided procedural 
justice, and a key element of such procedural justice is providing clear guidance about applicable standards 
[114]  . It is likely that the public would disapprove of witnessing arbitrators setting norms for specific 
procedural questions on an ad hoc basis once it is clear which side will be favoured by the adoption of such rule 
[115]  . In that sense, a former President or Chair of the German Institution of Arbitration, of the LCI and the 
Iran-US Claims Tribunal states that

“No matter whether it is by agreement of the parties or by procedural decisions of the arbitrators, it is highly 
important that the ‘Rules of the Game’ be identified at a very early stage of the procedure. This is particularly so 
if the parties and their lawyers come from very different legal traditions and therefore might expect very 
different methods of conducting the arbitral procedure. Thus, after getting the necessary input from the parties, 
the arbitrators should clearly identify all major aspects of the procedure, be it in the Terms of Reference in the 
ICC Rules and/or in detailed procedural orders”  [116]  . 

This view is shared by prominent arbitration institutions. The Handbook of the American Arbitration 
Association states that

“While one can argue that giving the arbitrator’s flexibility to determine the procedural rules helps fulfill a 
primary goal of arbitration, efficiency is not always obtained and often fairness is sacrificed in the name of 
efficiency, or so it may seem. It is submitted that a balance between predictable procedures and arbitration 
flexibility is needed to avoid the perception that fairness has been compromised”  [117]  . 

The view that predictable and detailed procedural rules are needed to fulfill the requisite of due process is 
clearly indicated.

4.3  Institutional rules 

Yet surprisingly, or perhaps not  [118]  so the arbitration rules of most international institutions do not address 
those issues. Most of them  [119]  provide as the Model Law that “parties are free to agree on the procedure to 
be followed by the arbitral tribunal in conducting the proceedings”  [120]  –subject to mandatory provisions, 
and if the arbitrator fails to honor such a choice, the award may be set aside  [121]  . However, parties in most 



arbitration agreements, or, to a greater extent, in arbitration clauses, refrain from setting out procedural rules in 
any detail, if they deal with the issue at all. This is probably because at the time of contracting they regard a 
dispute as a distant possibility and most likely hope it will not occur. In sharp contrast, most substantial 
commercial agreements among corporations contain precise and detailed procedural rules on the determination 
of price adjustments, or on the procedure whereby claims under the agreement will be dealt with, what is meant 
by a party’s knowledge of certain facts, etc. Very few agreements follow suit in the arbitration clause. It may be 
due to the fact that price adjustments will certainly occur, and it is more likely than not that there will be minor 
or not so minor claims among the parties, but hopefully they will be solve –and they normally arewithout 
resorting to the courts or to arbitration, depending on the venue chosen. The fact that transactional lawyers have 
little knowledge or experience in arbitration and leave these niceties to their litigation colleagues if and when 
the matter turns sour, may also have an influence on the situation.

In the absence of such detail as regards arbitration procedure, most modern national laws follow the Model 
Law: “Failing such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the 
arbitration in such manner as it considers appropriate. The power conferred upon the arbitral tribunal includes 
the power to determine the admissibility, relevance, materiality and weight of any evidence”  [122]  . The 
arbitration institutions essentially follow suit  [123]  . They generally subject such discretion to the agreement of 
–or in some cases in consultation with the parties. They frequently mention various elements related to due 
process, in general terms (e.g. equality, fairness, right of the parties to be heard and respond to the other party’s 
position) and sometimes they make reference to applicable mandatory rules. While many rules do set up a basic 
framework of the development of the proceedings, and particularly the rules of the LCIA have clear provisions 
in this regard  [124]  , very few go into details about the production of evidence, rules on ethics, or of the duties 
of the representatives of the parties –here again the LCIA is an exception with the recent inclusion of binding 
albeit broadly drafted guidelines in that respect  [125]  . The lack of detail on the rules of the institutions is 
approved by leading commentators as “quite proper”  [126]  , as a self evident truth.

Against this background, it is tempting to state that the game is over. In the use of their autonomy, parties 
choose to waive their right to a predetermined procedure – unless they expressly include it in their arbitration 
agreement or clause. As has been said, “the indeterminacy of the procedural régime in international arbitration 
is the price parties pay for their procedural autonomy”  [127]  . In ad hoc arbitration if referring to UNCITRAL 
rules, the guidance is vague indeed  [128]  . If such a choice is not made, it totally falls into the hands of the 
arbitrators. If parties choose institutional arbitration, they get a set of more or less –probably lessdetailed rules 
addressing the conduct of the proceedings  [129]  .

Yet the institutions have not been insensitive to the need in arbitration to have the procedure defined at an early 
stage  [130]  . The ICC which already made the “particulars of the applicable procedural rules”  [131]  , a 
requirement of the Terms of Reference, now also prescribes that the arbitral tribunal shall convene a case 
management conference to consult the parties on procedural measures in order to adopt them, and refers to the 
Case Management Techniques annexed thereto  [132]  . The LCIA has introduced a new rule  [133]  which 
simply encourages the parties and the Arbitral Tribunal to make contact not later than 21 days after the 
formation of the tribunal to agree on joint proposals for the conduct of the arbitration. The AAA international 
rules also have been amended providing that a preliminary hearing “should” be scheduled as soon as practicable 
after the appointment of the arbitrator[s] where the arbitrator and the parties “should be prepared” to discuss and 
establish a pro  c  edure for the conduct of the arbitration.  [134]  While the current provisions fall short of 
prescribing that the arbitrators adopt detailed rules of procedure from the outset, there is a strong trend signaling 
that they indeed should do so in order to avoid surprise decisions. Otherwise, they might consider themselves 
entitled to adopt such decisions under the discretion conferred upon them by statute and the rules themselves. 
Leading commentators point out that a fairly detailed ”Procedural Order Nº 1” is nowadays an almost standard 
feature in any arbitration  [135]  , which probably signals that the arbitrators feel bound to produce it. A 



different matter is whether those Order follow a similar pattern, whether they refer to soft law or go ad hoc, 
sometimes excessive detail  [136]  .

4.4  The reaction of national courts 

As has been discussed in Part 3 of this paper, national courts have been quite consistent in resisting the 
establishment of a pre-determined procedure in an arbitration when applying the New York Convention grounds 
for refusal of enforcement. A similar situation results in most jurisdictions in relation to internal challenges to 
awards made in their territory. English judges  [137]  have consistently referred to the Report on the Arbitration 
Bill  [138]  when examining challenges to awards

under Section 68 of the Arbitration Act, and the test of a “serious irregularity”. Two statements in the 
Commentary are particularly relevant in this context: “The test [of substantial injustice] is not what would have 
happened had the matter been litigated. To apply such a test would be to ignore the fact that parties have agreed 
to arbitrate, not to litigate”, and “Having chosen arbitration, the parties cannot complain of substantial injustice, 
unless what has happened cannot in any way be defended as an acceptable consequence of that choice”. 
Reference is generally made to the fact of whether the procedural irregularity has caused a substantial injustice 
[139]  . However, in some cases they have held that the arbitral tribunal shall communicate to each party the 
way in which it intends to conduct the arbitration so that each party has the opportunity to prepare appropriately 
[140]  . The Hong Kong Court of Appeals  [141]  allowing the appeal against the first instance judgment setting 
aside an award, states that only a “serious and egregious” procedural violation by the arbitral tribunal could lead 
to an award being overturned.

Yet, national courts have been ready to step in and annul awards when arbitrators have surprised the parties 
–let’s say, the losing partyby bringing into the award legal arguments or questions of fact not properly discussed 
in the proceedings: such determination should never come as a surprise to the parties  [142]  There are many 
examples in various jurisdictions: In England it has been consistently stated that procedural unfairness occurs 
when an award is decided on the basis of a point which was never raised by either party, and many awards have 
been set aside on these grounds  [143]  . The sentence that “nor is it right that a party should first learn of 
adverse points in the decision against him  [144]  ” may be specifically quoted. In turn, the Cour supérieure de 
Québec  [145]  and the Paris Cour d’Appel  [146]  have held that by imposing a remedy that neither party had 
invoked, the arbitral tribunal had violated the audiatur altera pars rule, and set aside the award  [147]  . Those 
precedents certainly relate to the law on the merits of the award and the right to be heard. However, it has been 
submitted that the award will be set aside “if the application of that principle [iura novit curia] has a negative 
impact on the foreseeability of the arbitral award, to such an extent that it would constitute a violation of the 
right to be heard”  [148] 

5.  THE EMERGENCE OF A PROCEDURAL LEX MERCATORIA 

5.1  The eclosion of an arbitral soft law 

While the theoretical aspects of the autonomy of the arbitral procedure, predictability and the relevant legal and 
court precedents, have been discussed in the previous pages, it is now time to look at whether the different 
constituencies in the international arbitral community have indeed been pro active in offering solutions to the 
perceived disfunctionalities of the current state of affairs. The answer is very short: Yes, very proactive.  [149] 

T  he arbitral soft law is formed by an extensive number of rules and guidelines published by various 
associations and professional which are sometimes called “non national” instruments  [150]  , thus stressing 
their origin and their non enacted nature. There will not be an attempt to summarize or comment on their 
contents in this paper. This proliferation of solutions which essentially cuts into the organization and general 



conduct of arbitral proceedings, ethics and evidence, emerges in fertile and mature ground. As a leading 
commentator states  [151]  ,

“while most systems recognize some general concept of ‘due process’ or ‘fairness’, the way such goals are 
achieved, and the actual procedures applied, differ widely between countries and between legal systems. It is in 
the arena of international arbitration that those differing procedures and the attendant expectations of the parties, 
have most often come face to face and where lawyers and arbitrators have had to find practical solutions. As a 
result, there has over the years been a steady evolution, whereby certain procedures and practices, some taken 
from one system and some from another, often with an element of compromise, have come to be commonly 
accepted in the context of international arbitration. This has led to a certain degree of standardization in the 
practice of arbitration, ‘denationalized’ from any single legal system,  w  hile still leaving considerable 
flexibility and discretion in the hands of the arbitrators”.

This de nationalization “cuts right across past and present barriers between different procedural philosophies 
and legal systems  [152]  ” It has its foremost expression in rules or guidelines which, unless agreed upon by the 
parties or ordered by the arbitral tribunal are not binding as such upon the arbitral institutions, arbitral tribunals 
or national courts. Nevertheless they carry, to varying degrees, a wide authority and acceptance which cannot be 
ignored.

5.2  The UNCITRAL and the IBA Rules and Guidelines 

The UNCITRAL Arbitration Rules  [153]  which are arguably not in the realm of soft law, since they were 
adopted by the UN itself, are frequently agreed by the parties in ad hoc arbitration. They are similar in their 
scope to the institutional rules of the different arbitral institutions; in fact some of them have adopted such rules 
for their own arbitrations  [154]  . As many institutional rules, they laid down the basic framework of the 
procedure and set out quite a few of the elements necessary in the conduct of the proceedings. Nonetheless, they 
do not go into much detail on such matters which have given rise to more discordance like the details in 
evidence, and ethics of arbitrators and counsel in the proceedings  [155]  . This has needed further elaboration 
and at least in the European scene the most successful of such procedural standardization are probably the 
different rules and guidelines issued by the International Bar Association on those matters. Is thought that in the 
U.S. the Code of Ethics for Arbitration in Commercial Disputes jointly issued by the AAA and the ABA sets the 
applicable standard.

Those instruments all expressly state, using similar wording, that they do not intend to override any applicable 
laws, institutional rules, or agreements among the parties. They further state that they intend to supplement such 
laws and rules, either as guidelines, or as agreement among the parties, or by means of a procedural order of the 
arbitrators  [156]  .

The IBA Rules for Taking Evidence in International Commercial Arbitration since their 1999 edition –the 
current amended version was adopted in 2010have gra  d  ually become the standard of procedure in 
international commercial arbitration  [157]  . The variety of legal traditions embodied in such rules, is 
noteworthy in the context of this paper, as is their level of detail. This is in contrast with the basic principles 
contained in the UNCITRAL Arbitration Rules and in the provisions of the rules of most international 
institutions discussed in part 4.3 of this paper.

All those instruments are widely known, studied, published and commented  [158]  . In the following 
paragraphs we will attempt to trace their effective use and the intent of their use, and whether any legal 
consequences can be inferred from such use.



5.3  Recognition of the above-mentioned instruments by (a) arbitral institutions and tribunals, (b) in 
legislation and (c) by the national courts. 

a)  There are very few studies or statistics on the actual adoption of the various expressions of arbitration soft 
law by arbitral tribunals around the globe. In relation to the IBA Guidelines on Conflicts of Interest in 
International Arbitration, the ICC itself  [159]  published a study on their application by the ICC Court of 
Arbitration. The article stresses that in briefing the Court the Secretariat points out which article of the 
Guidelines may be relevant, and in 106 out of 187 cases decided, the situation had a reference to one of such 
articles. However the paper makes clear that “such references are for information only and do not bind the 
Court. Nor do they mean that the Court is applying the IBA Guidelines”  [160]  . The LCIA frequently refers to 
such Guidelines and some divisions hereof have stated that they “reflect actual practice in significant parts of 
the arbitration community  [161]  ”. Commentators have stated that “from the standpoint of the institutions, the 
IBA General Standards are an acceptable enunciation of independence, impartiality and disclosure requirements 
[162]  ”.

Soft law and more precisely the IBA Rules on Evidence as a standard are to be found in many actual awards 
[163]  . The importance has been recognized inter alia in a well known International Centre for the Settlement of 
Investment Disputes (ICSID) award:

“The IBA Rules are used widely by international arbitrators as a guide even when not binding upon them. 
(They) reflect the experience of recognized professionals in the field and draw their strength from the 
intrinsic merit and persuasive value rather than from their binding character  [164]  ”  .

This is probably the most widely held view: use, respect, and simple guidance. It is submitted that this is a step 
forward in our search for predictable rules of procedure, albeit its non binding character as enunciated in this 
and many other awards and commentators probably fall short of crystallizing what some observers think that 
due process requires.

In another ICC sponsored study limited to Latinamerica  [165]  , but with respect to the actual awards, the 
authors reviewed 35 recent cases, all of a transnational nature. The IBA rules on evidence were adopted in the 
majority of cases. In most cases, the majority of the arbitrators acting in such proceedings were experienced 
arbitrators. Furthermore, quite demonstrative of their weight, in 21 of the cases the IBA rules were referred to in 
procedural orders without the parties express agreement on their use. In most cases they were applied directly as 
such rules, and in a few cases simply as guidance for the tribunal. The study concludes that

“the IBA Rules have been applied widely in international arbitrations involving Latin American parties 
(…). Their use has extended to several of their provisions. Practitioners in Latin America would appear to 
be conversant with the IBA Rules and here, as elsewhere, the Rules are well on their way to becoming the 
common ground for the production of evidence in international arbitration, especially -but not onlywhere 
there is a risk of a cultural clash”.

While it is likely that ICC arbitrations in Latin-America are not representative of the global arbitration practice, 
the study shows how ready arbitral tribunals formed by experienced arbitrators include the rules in their 
procedural orders on their own initiative in the use of their powers to organize the arbitral procedure. This fact is 
thought to be contrary to the standard belief that such rules are used as guidelines only, and are not binding. 
Their binding character is given either by the parties or, as seen in the study just referred to, by the arbitrators 
themselves.

b)  The widespread use of soft law in recent international arbitration reflects the imperious need felt by the 



different stakeholders and has not remained unnoticed by legislators and courts. To the writers’ knowledge, 
there are still no national laws which have adopted such guidelines as hard law. However, this may change in 
the future if the current draft of the EU-Canada Trade Agreement (CETA)  [166]  eventually comes into force. 
Its Article

X.25 in relation to arbitrators’ independence states that Arbitrators shall comply with the International Bar 
Association Guidelines on Conflicts of Interest in International Arbitration or any supplemental rules adopted 
pursuant to Article X.42(2)(b) (Committee on Services and Investment). Furthermore, in its Article X.33 in 
relation to Transparency of Proceedings, it states that “The UNCITRAL Transparency Rules shall apply to the 
disclosure of information to the public concerning disputes under this Section as modified by this Chapter”.

c)  National courts have frequently cited with approval the various guidelines discussed above. “The IBA 
Guidelines on Conflicts of Interest in International Arbitration: The First Five Years 2004–2009”  [167]  give a 
comprehensive report on the application of such guidelines by courts in various jurisdictions, as well as some 
institutions like the ICC, the LCIA and ICSID. Other reports signal their limited used (in 2005)  [168]  . While 
–depending on the jurisdiction and the institutiontheir application is irregular, they have very often been argued 
by parties as the standard against which the issues at stake had to be adjudicated  [169]  , Courts have 
emphasized their non statutory origin but have still discussed their content when adjudicating the case. A few 
examples illustrate the point.

In a confidential case  [170]  , the English High Court dismissed an action to annul an award based on the 
arbitrators’ misconduct. The judge first stated that

“in my judgment that conclusion is not altered in any way by the IBA Guidelines, which do not assist the 
claimants for a number of reasons. First, as paragraph 6 of the Introduction to the Guidelines makes clear, 
the Guidelines are not intended to override the national law. It necessarily follows that if, applying the 
common law test, there is no apparent or unconscious bias, the Guidelines cannot alter that conclusion”.

But after such concluding statement the judge went into quite a lot of detail in reviewing the “Red” and 
“Orange” List annexed to such guidelines, thereby accepting, it may be inferred, that he gave them considerable 
value.

The judgment of the Swedish Supreme Court in Andres Sillen v Ericsson AB  [171]  is also noteworthy. 
Although in a domestic case, the court makes extensive reference to the IBA Rules of Ethics along with internal 
rules (the Swedish Arbitration Act and the rules of the bar association) as setting the applicable standard. 
Similarly, the Swiss Supreme Court  [172]  stated:

“In order to verify the independence of the arbitrators, the Parties may also refer to the IBA Guidelines on 
Conflicts of Interest in International Arbitration approved on May 22, 2004 [Quotes to law articles omitted; 
also in subsequent sentences of the judgment]. Such guidelines admittedly have no statutory value; yet they 
are a precious instrument, capable of contributing to harmonization and unification of the standards applied 
in the field of international arbitration to dispose of conflict of inte  r  ests and such an instrument should 
not fail to influence the practice of arbitral institutions and tribunals”.

For its part, the Audiencia Provincial of Madrid  [173]  referred to the IBA Guidelines on Conflicts of Interest in 
International Arbitration stating that they were not applicable even as a matter of orientation, because they were 
not enacted law but rather guidelines issued by a private association. Moreover they stated that there were 
enough indications in Spanish law to adjudicate the issue, and that the award was domestic, but nevertheless 
they consulted the Guidelines and classified the conflict as on the “orange list”. It set aside the award inter alia 
for not disclosure of certain circumstances which might have the appeared to lack impartiality and / or 



independence on the part of the presiding arbitrator. The Superior Court of Justice of Madrid  [174]  extensively 
quoted the Guidelines praising its precision, stating however that it belonged to it to follow or not the 
consequences that the Guidelines proposed for each of the situation listed.

The approach of national courts towards the IBA Rules on Evidence is necessarily affected by its very frequent 
application in arbitration procedures as discussed above. To that extent, they are frequently converted into actual 
rules of procedure be it by parties’ agreement or by the decision of the arbitral tribunal. The Swiss Supreme 
Court held that a violation of the IBA Rules, or of the evidentiary rules of the local Procedural Code, were not 
grounds for challenging an arbitral award since they were not included in the grounds of annulment laid down in 
the relevant national legislation  [175]  . However, authors have stated that

“even in most instances considered “non binding”, published cases from the United States, England, 
Singapore and Canada and other jurisdictions may be found where the IBA Rules have been referred to 
when determining whether the acts of an arbitrator constituted serious departures from fundamental 
procedural due process  [176]  ”  .

Several examples can be found  [177]  . The Rules have been accepted by the English courts even if the duties 
of the parties there under may be different from the standards applicable under the arbitration laws of the place 
of the arbitration  [178]  , and  a  pplied with no hesitance when they governed by order of the arbitral tribunal 
[179]  . A similar approach has been taken by the courts in New York  [180]  and in Singapore  [181]  . In a 
reported judgment on an award in a procedure where the IBA Rules on Evidence where not agreed upon by the 
parties or directed by the arbitral tribunal, and where a breach of due process was alleged in relation to requests 
to produce certain allegedly confidential documents, the judge made express reference to Art 3 (7) –now 3 (8) 
thereof, stating that it sets up a procedure whereby such situations can be dealt with  [182]  .

Commentators state that “notwithstanding the general lack of express reliance on the IBA Arbitrators 
Guidelines by courts and institutions, in fact they have had tremendous impact  [183]  ”. It is thought that this 
impact, demonstrates that many of the different stakeholders in a system of adjudication of legal disputes, do 
consistently resort to one or another form of soft law. They progressively find a common albeit necessarily 
incomplete answer to commonly felt shortcomings in the solutions that the existing enacted instruments, offers 
to them. When adopting such rules, and judges when upholding their choice, they are in fact creating the a new 
lex proceduralia mercatoria  [184]  . Like its illustrious predecessor, the lex mercatoria, tout court, its origin is 
customary and spontaneous. Its first manifestation would be the need to increase procedural predictability in 
international arbitration, be it by parties’ agreement, by arbitrators’ decisions, or simply as well known and 
tested guidelines. Second, that such new law is enshrined in instruments drafted by a cross-section of user 
groups and is evolving with the practice of international commercial arbitration meeting different approaches. It 
gives an answer to one of the current uncertainties in international arbitration, its lack of procedural 
predictability, and the faint contours of the notion of due process. To that extent, while certainly due process 
does not require the application of such soft law to be satisfied, the application of soft law, particularly, lacking 
agreement among the parties, by order of the arbitral tribunal, would satisfy the requirements of due process in 
international commercial arbitration.

5.  CONCLUSION: SOFT LAW AS A REQUIREMENT OF DUE PROCESS IN INTERNATIONAL 
ARBITRATION 

In the previous pages we have reviewed the path whereby the arbitration procedure has made itself independent 
from most constraints of the procedural law of the seat of arbitration, and how “due process” is –other than a 
few remaining local mandatory rulesthe only requirement at a national level, at the level at institutional rules, 
and at the enforcement level, that an arbitration has to meet. Constitutional laws and international conventions 



offer little guidance and defer to the specific arbitration laws and conventions. There is scant guidance at such 
levels of the specific requirements that arbitral procedure has to meet. In the absence of parties agreeing specific 
rules of procedure, this represents a conflict between arbitration’s flexibility, and the needed predictability to 
properly defend and present a party’s case in equality. It has been argued that “the rule of law is the law of 
rules” and those rules have to be agreed, by the parties or by the arbitrators themselves, ex ante, to the extent 
possible before the specific problem arises. National courts have been reluctant to interfere with the parties’ 
choice, when electing arbitration, in order to develop their case in a flexible procedural framework, but they 
have been ready to step in when the grounds of the awards have not been foreseen by the parties. It is submitted 
that the requirement of predictability should also apply to the arbitral procedure. This need has been recognized 
in the arbitration community by the issuance of so called soft law rules or guidelines which address many of the 
hitherto controversial issues with a reasonable amount of detail taking into account all the circumstances. In 
addition, more detailed procedural rules are either incorporated into institutional rules, or the institutional rules 
require or encourage the parties to incorporate them by agreement. As a consequence, the rules of soft law are 
increasingly used in international arbitration, be it by agreement of the parties or by decision of the arbitrators, 
and in limited situations they are becoming “hard law”. They are progressively recognized by ordinary courts as 
the standard against which due process requirements have to be measured. To that extent, it is thought that a lex 
mercatoris proceduralia is emerging. The first leg of such lex is that an ordinate conduct of the arbitral 
proceedings requires a detailed ex ante procedural framework in order that the parties may meaningfully 
“present their case”, be it by their agreement or by decision of the arbitrators. The second leg is a requirement 
may be emerging under the due process heading that in the absence of such agreement, arbitrators shall 
determine the applicability of such rules of soft law that they deem appropriate for the conduct of the case. It is 
thought that courts will gradually require compliance with this requirement.
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